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INVESTIGATION OF HIGHWAY RIGHT-OF-WAY 
ACQUISITION—STATE OF INDIANA 


FRIDAY, AUGUST 16, 1957 


UNITED States SENATE, 
COMMITTEE ON Puptic Works, 
SUBCOMMITTEE ON Pustic Roaps, 
Washington, D. C. 
The subcommittee met, pursuant to notice, at 9:40 a. m., in room 
412, Senate Office Building, Hon. Albert Gore presiding. 

Present: Senators Gore, Kerr, Scott. Hruska, and Reverecomb. 
Senator Gore. You may proceed, Mr. Tallamy. 


STATEMENT OF BERTRAM D. TALLAMY, FEDERAL HIGHWAY 
ADMINISTRATOR; ACCOMPANIED BY CHARLES S. WOOLEY, 
SPECIAL ASSISTANT TO THE ADMINISTRATOR; AND CLIFTON W. 
ENFIELD, GENERAL COUNSEL, BUREAU OF PUBLIC ROADS 


Mr. Tartamy. Mr. Chairman, I have been invited to appear today 
in connection with the right-of-way problems having to do with the 
new Federal-aid highway program authorized by the 1956 act and to 
discuss in particular some of the steps that we took in relation to the 
Indiana problem. 

Senator Gore. Before or after? 

Mr. Tatuamy. I guess after. 

Senator Gorr. I hope vou are prepared to inform us of steps which 
you have taken to minimize the chances of a repetition of that unfor- 
tunate experience. 

Mr. Tatnamy. Yes, sir; Tam. 

Senator Gore. All right. 

Mr. 'Tattamy. I suppose that possibly would be a good way to start, 
Mr. Chairman. 

Senator Gore. I think that would be the best way to start. 

Mr. Tattamy. Well, may I say that States now, according to the 
specific directions of the Bureau of Public Roads to all of the States, 
must submit a detailed report concerning their own regulations and 
their own procedures having to do with the acquisition of rights-of- 
way and payments therefor. That has to be presented in writing and 
in great detail. 

We then review it and determine whether or not it is adequate in 
every respect for protection of our Federal interests and for their 
own interests if they follow through on those procedures as they 
submit to us. 

The right-of-way representatives of the State and of the Bureau 
now are required to accompany the engineers on an inspection of the 
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project prior to approval of the plans and specifications and the esti- 
mate for the project just preceding the award of the contract for 
actual construction. 

Senator Gorr. Now, this is the new procedure you have instituted ? 

Mr. Tattamy. That is new insofar as the 1956 act is concerned, but 
it did precede the Indiana incident. Actually, that order was given 
out on December 31, 1956, that particular thing. 

Senator Gore. What you are saying, it seems to me, Mr. Tallamy, 
is that the regulations were out before public revelation of the un- 
fortunate happenings in Indiana but not before they occurred. 

Mr. Tatuamy. That isright. Thank you for that correction. 

We are now considering in relation to this particular subject the 
advisability of having right-of-way men of both the Bureau and of 
the State accompanying the engineers on field inspections prior to the 
development of the plans themselves so that the engineers may have 
the benefit of experienced right-of-way men in the location of the 
highways so that we may be sure that they consider right-of-way costs 
and the other economic factors relating to the use of land for highway 
purposes. 

We believe that is a desirable addition and, while it is under con- 
sideration now, I am very confident that new addition will be made. 

It is now mandatory that negotiations be conducted by persons other 
than the appraisers unless the Commissioner of the Bureau of Public 
Roads himself authorizes a State to permit an appraiser to do the 
negotiations. We are now considering making it mandatory that 
persons other than the appraisers of particular properties be the nego- 
tiators, and while it is under consideration I am very confident that 
is going to be issued as a rule. 

(Discussion off the record.) 

Mr. Tatiamy. So we feel that would be a good addition and, while 
there is this now, because we have not actually formed this as a regu- 
lation, it is listed as a consideration and I am certain it will be issued 
in the very near future as an addendum to our procedures. 

The other thing is that we do require that negotiations for property 
based upon appraisals, of course, be undertaken by men who are dif- 
ferent other than the appraiser of the particular property. We do 
not want the man that appraised the property to do the negotiation, 
and that under present regulations is not permitted unless under some 
special circumstance it is authorized by the Commissioner of the 
Bureau of Public Roads. 

We are now considering amending that to provide that it be 
mandatory under all respects; that under no circumstances whatsoever 
will we permit the appraiser to do the negotiation. I believe that will 
also be issued in the very near future as a specific directive. 

In addition to that, all claims for reimbursement for right-of-way 
costs must be supported at any time they are presented to us by at least 
one appraisal made by a competent appraiser, and the present regu- 
lations now require that in the case of commercial or industrial prop- 
erty that these be accompanied by two appraisals. We are consider- 
ing, and I believe this will also be authorized, that two appraisals be 
required not just for commercial and industrial property, but for all 
properties which exceed a certain amount, maybe $15,000 or $20,000, 
something in that range, because some commercial properties, say a 
hotdog stand or some other property, would be worth very little and 
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yet require 2 appraisals, whereas in other instances a valuable private 
residence would only require 1 appraisal. 

So I think that we should revise that and we are giving it most 
serious consideration now so as to put a lump-sum arrangement in 
there of, say, $15,000, to $20,000, somewhere in that range and above 
it, require two oO appraisers. 

Senator Kerr. Did you give consideration to making that on the 
basis of front foot value? 

Mr. TatuAmy. We have not. We could and will give that consid- 
eration. Of course, there are many instances where the improvements 
on the property are the factor which is very difficult to appraise, par- 
ticularly in commercial properties. 

Senator Kerr. Have an upper limit both on the total and front foot 
value. 

Mr. Tatiamy. That would be a thought to consider. Another fac- 
tor in this regard th: at we are giving most serious consideration to, 
and I can assure you it is going to be given out asa directive, 1 is that all 

sales of properties that have been made for the prior 5-year period 

preceding our acquisition must be searched down and all of the details 
relating to it, seller, purchaser, the real-estate stamps that relate to 
the purchase, be given to us so that we have a record for 5 years ahead 
of our time of acquisition of all transfers. That, I think, is a very 
important step and that is one that is now in the making. 

Another very important thing is that both progress ¢ and final vouch- 
ers for right-of-way purchase ‘must be supported by a right-of-way 
map showing the complete details as to the property that is being 
acquired, the area of the property, how much is within the right- of- 
way, the meets and bounds description of it, so at a glance, we have an 
accurate survey of the area that is being acquired for right-of-way 
purposes. 

We must also have a certification of acquisition showing all the 
details of the transaction, tabulation of appraisal required under the 
regulations, together with a justification for all of the settlements that 
have been made, and particularly a complete and thorough individual 
report on any settlement in excess of the appraised value. That is 
essential now before we will consider any payments at all, regardless 
of whether they are progress or final payments. 

We are also presently considering the advisability of a tabulation 
of appraisals which I have just indicated and that they must certify, 
and this is another one that I am sure we are going to go along with and 
that we will issue, that these appraisals are the only appraisals and 
that those appraisals have never been altered or changed and that must 
be a certification on each one that is presented to us. 

In addition to that, and prior to the payment, our bureau must give 
a detailed audit of all of the vouchers. In addition to that, the States 
are required to give the bureau, and this is an important one, the States 
are required to give the bureau and to notify them and by such notifi- 

cation give them the opportunity to see every piece of property that 
is to be used for highway improvement prior to any alteration what- 

soever of that property. That is so that we have the opportunity to 
have our appraisers view the property before the contractor moves in 
and destroys the house or rips up some of the improvements that may 
be there, such as knocking down of trees or closing up of wells and 








202 RIGHT-OF-WAY INVESTIGATION 


other important factors which would influence the amount of the 
appraisal. 

In addition to all of these things, we have substantially expanded 
our right-of-way office facilities. We now have authorized each di- 
vision engineer, not only authorized him, we have directed each divi- 
sion engineer to have one appraiser in his office. We have also told 
each division engineer, and they respond to State engineer as we 
used to call him, we have also told him that one is not a limitation. 
He may have as many right-of-way appraisers as he needs to accom- 
plish properly the w orkload that he has in his office. In addition to 
that, it is mandatory that each regional office have a right-of-way 
man, and if they need more they may ‘have it. 

We have 2 divisions for right-of-way acquisitions; 1 in engineer- 
ing and 1 in legal. The one in legal has to do with giving of legal 
advice to the right-of-way division and the engineering division and 
also handles the appropriation of property insofar as our Bureau is 
concerned, which is direct Federal appropriation. 

He also handles the transfer of title or the development of easements 
for federally owned lands for right-of-way purposes. 

I think a very important new step which has been taken is that 
we have now established a division of examination, division of project 
examination. This corresponds to the bank examiners, which are 
both Federal and State level. As a bank examiner will move into 
a bank unannounced, go through, make spot checks, and whatever 
he desires, we have developed a project examination division com- 
posed of attor neys, investigators, engineers, and appraisers and these 
as teams, the composition of which will be selected by the job that they 
have, will move into a Bureau oflice, regional or State, unannounced, 
and make an examination of the various phases of operation. 

We feel that this is a very important step. It will enable us to 
make spot checks, hit or miss, or to follow through leads or tips which 
may come our way or permit us to check on operations which we may 
feel are not fully in accord with the procedures which have been 
submitted to us which we have approved and which we feel are neces- 
sary for the States that follow. 

Another thing that we have done, which I believe is very important, 
is that we now require a full security check on all of the present em- 
ployees, Bureau of Public Roads, anywhere in the United States that 
have anything to do with right-of-way acquisition, full, complete 
security check in every respect, going back into their integrity, their 
character, their well-being, and everything that is involved in such a 
check, that is, of present employees and new employees. 

Senator Gore. Mr. Tallamy, I want to congratulate you upon the 
vigor with which you have moved to close the. gaps in what was evi- 
dently a too loose check on the expenditure of so vast a sum, such 
vast sums as are involved in the highway program. I hope that the 
new procedures which you have instituted prove to be sufficient 

safeguards. 

Do you know whether or not there have been recent indictments in 
the State of Indiana ? 

Mr. Tatitamy. We know of none recently. 
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Senator Gore. Do you know whether the Department of Justice has 
presented any of the evidence adduced by this committee to a Federal 
grand jury ? 

Mr. Tattamy. Not to our knowledge. 

(There follows supplemental information by Mr. Tallamy :) 


STATEMENT CONCERNING STupy OF ADEQUACY OF EXISTING FEDERAL LAWS 


(To supplement testimony of Mr. Bertram D. Tallamy before Subcommittee on 
Public Roads of the Senate Committee on Public Works on August 16, 1957) 


Following disclosure of alleged fraud in Indiana in connection with the acqui- 
sition of highway rights-of-way, an intensive study was undertaken to deter- 
mine the adequacy of existing laws to provide for prompt and suitable punish- 
ment of crimes against the United States. 

The Bureau of Public Roads has been working closely with the Department of 
Justice. Several consultations have been held between representatives of the 
Bureau of Public Roads and the Department of Justice during which all pertinent 
information has been exchanged. The facts of the Indiana matter, as revealed 
by the information developed by this subcommittee and information received 
from other sources, are being explored. The Bureau of Public Roards is now 
compiling additional detailed information which has been requested by the 
Department of Justice and which will.be used in evaluating and appraising the 
entire picture with repect to possible violations of applicable Federal criminal 
statutes. 

The studies and investigations of the Department of Justice will evolve an 
answer to the question of whether there have been violations of existing Fed- 
eral statutes, and will afford a basis for determining whether additional legis- 
lation is required or whether revision of existing regulations and procedures 
would accomplish the ends desired. It is hoped that the studies of the Depart- 
ment of Justice will be completed in the near future, and until that time any 
expression of opinion as to need for additional legislation would necessarily be 
premature and speculative. 


Senator Gore. At the conclusion of the hearings, this committee 
sent a copy—lI did with the approval of the committee—of the hear- 
ing and the evidence to the Department of Justice. I received a let- 
ter from Mr. William P. Rogers, Deputy Attorney General. I wish 
to submit for the record at this time, my letter of transmittal to him 
and his letter of reply, the last sentence of which is as follows: 





The testimony adduced before your subcommittee is being examined to ascer- 
tain whether there is evidence of any violation of Federal criminal statutes. 


(The letters referred to follow :) 
JUNE 26, 1957. 
Hon. HerBert BROWNELL, Jr., 
Attorney General of the United States. 
Department of Justice, Washington, D. C. 

My Dear Sir: I am enclosing herewith two copies of the hearings conducted 
on the investigation of highway right-of-way acquisition procedures in the 
State of Indiana. You will note from the hearings that Federal-aid highway 
projects were involved in apparent irregularities and overpayments for rights- 
of-way. 

These hearings are furnished you for whatever use you can make of them. 
Additional copies are available if you desire them. 

Sincerely yours, 
ALBERT GORE, 


Chairman, Subcommittee on Public Roads. 
93166—57—pt. 2——-2 
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DEPARTMENT OF JUSTICE, 
OFFICE OF THE Depury ATTORNEY GENERAL, 
Washington, July 9, 1957. 
Hon. ALBERT GORE, 
Chairman, Subcommittee on Public Roads, 
United States Senate, Washington, D. C. 

Dear SENATOR: This will acknowledge receipt of your letter of June 26, 1957, 
addressed to the Attorney General forwarding copies of hearings recently con- 
ducted before the Subcommittee on Public Roads of the Senate Committee on 
Public Works relating to alleged irregularities in the acquisition of rights-of-way 
for the construction of roads in the State of Indiana. 

The testimony adduced before your subcommittee is being examined to ascer- 
tain whether there is evidence of any violation of Federal criminal statutes. 

Sincerely, 
WILLIAM P. Rogers, 
Deputy Attorney General. 


Senator Gore. I also have a telegram from the Governor of In- 
diana, together with my reply, which I submit for the record. 
(The telegrams referred to follow :) 


Hon, ALBERT GORE, 
United States Senator, Washington, D. C.: 


We have welcomed any bona fide investigation done in a constructive way 
and thus have read here in Indiana with interest your proceedings. We hope 
and presume that your investigation will be carried through to a final con- 
clusion so that such malfeasance can never again occur anywhere in the country. 
We are continuing our investigation in other parts of the State and trust that 
since you have started your proceedings that they will continue until all facts 
are made public. 

Harotp W. HANDLEY, 
Governor of Indiana. 


May 18, 1957. 
Hon. Haroitp W. HANDLEY, 


Governor of Indiana, Indianapolis, Ind.: 

Appreciate your telegram regarding investigation now underway by the Sub- 
committee on Public Roads of the Senate Public Works Committee. I trust that 
all facts will be brought to light and that this investigation will result in a 
better and more economical highway program throughout the country. The 
subcommittee appreciates the cooperation of officials of the State of Indiana. 


ALBERT GorE, United States Senate. 


Senator Gore. I also have a letter from the attorney general of 
the State of Indiana, which I submit for the record, and 1 my reply. 
I also have a letter from Mr. Floyd ©. Vance, chief deputy, office of 
prosecuting attorney of Lake County, Crown Point, Ind., which I 
submit for the record. 

(The letters referred to follow :) 

STATE OF INDIANA, 
Indianapolis, June 11, 1957. 
Hon. ALBERT GORE, 
United States Senator, 
Senate Office Building, Washington, D. C. 

My Dear Senator Gore: This will confirm our telephone conversation of this 
date in regard to the report of the State board of accounts concerning the pur- 
chase of nine right-of-way grants on project UI-IN 265, sections 22 and 23, 
by the State of Indiana from Frank M. Chapman and Esther C. Chapman. This 
property is on a project in Lake County, Ind. You will note, from the enclosed 
report that our auditors have a complete breakdown of each of these lots from 
the original source, cost, and documents involved, which have been photostated. 
We have been working on this phase of the transaction for the past month. 

I am also enclosing a preliminary report and a letter dated May 15, 1957, to 
Mr. T. M. Hindman, State examiner of the State board of accounts, setting out 
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certain facts in regard to the purchase of a piece of property for the highway 
department on project 402 (8) on route 27 located in Wayne County, Ind. We 
thought this should also be forwarded you for information purposes. This 
latter piece of property was taken in the name of O. William Blaier; however, 
from evidence which you have educed and from what we have read in the 
newspaper, this would be involved in the same transaction with the Chapman 
purchases. These records were made public under our statute and reported 
to the Governor this date. It was felt that at the same time these records 
were made public they should be furnished your office, and that you should 
be advised that the officials of this State are most anxious to extend the utmost 
cooperation to you and your committee. 

Addiional information on matters wherein we can be of assistance will be 
furnished upon request. 

I enjoyed meeting and working with your chief clerk and counsel, Filo M. 
Sedillo and John L. Mutz, technical director, and please convey my best wishes 
and compliments to them on a most thorough job in their investigation. 

Kindest regards. 

Respectfully yours, 
EpwIin K. Steers, Attorney General. 


JUNE 13, 1957. 
Hon. EpwIn K. STEERS, 
Attorney General, 
Indianapolis, Ind. 

DeaR Mr. ATTORNEY GENERAL: I acknowledge with appreciation your letter 
of June 11 with which you enclose copies of reports relating to right-of-way 
transactions by Frank M. Chapman and O, William Blaier. The subcommit- 
tee is very glad to have this information. 

As chairman of the Subcommittee on Public Roads I am particularly grateful 
to you and to other officials of the State of Indiana for the splendid cooperation 
extended to the subcommittee and members of its staff during the course of its 
investigation. 

With kindest of regards, I am 

Sincerely yours, 
ALBERT GORE. 


JULY 2, 1957. 
Hon. ALBERT GORE, 
Chairman, Subcommittee on Public Roads, 
Senate Office Building, Washington, D. C. 

DEAR CHAIRMAN GORE: I am in receipt of two copies of the Hearings on the 
Investigation of the Highway Right-of-Way Acquisition in the State of Indiana 
for which I want to express my grateful appreciation. 

I would like to take this opportunity to congratulate you, your committee, 
and the members of your staff for the thorough and expeditious handling of 
this phase of the highway investigation. I personally feel that from the infor- 
mation obtained from your committee, some very beneficial legislation can be 
drafted. 

Kindest personal regards. 

Respectfully yours, 
Epwin K. Steers, Attorney General. 


JuLY 5, 1957. 
Hon. Epwin K. STEeErs, 
Attorney General, State of Indiana, 
Indianapolis, Ind. 


Dear GENERAL STEERS: I have your letter of July 2 and appreciate your kind 
remarks concerning the investigation undertaken by the Senate Subcommittee 
on Roads. I do hope that the investigation will result in great good, not only 
for the State of Indiana, but the whole country. 

With kindest regards, I am 

Sincerely, 
ALBERT GORE. 








206 RIGHT-OF-WAY INVESTIGATION 


JUNE 17, 1957, 
Mr. Fioyp C. VANCE, 
Chief Deputy, Office of Prosecuting Attorney of Lake County, 
Crown Point, Ind. 

Dear Mr. VANCE: The Subcommittee on Public Roads is now having prepared 
a committee print of the transcript of the evidence presented to the subcom- 
mittee concerning the highway program in Indiana. A limited number of 
copies should be available within the next few days. I am asking the staff 
of the subcommitte to forward a copy of this transcript to you immediately 
when it becomes available. 

Pleased be assured of the desire on the part of the subcommittee to cooperate 
with you and other local officials in every way possible in connection with this 
matter. 

Sincerely yours, 
ALBERT GORE. 


JULY 12, 1957. 
Re Indiana Tri-State Highway grand jury investigation, Lake County, Ind. 


Hon. ALBERT GORE, 
United States Senator, 
United States Senate Office Building, Washington, D. C. 

Dear SENATOR GORE: You previously sent to us two copies of a transcript of 
testimony of witnesses who testified before your Subcommittee on Public Roads, 
in your recent investigation of the alleged misuse of Federal funds on high- 
way construction in Indiana. 

We presently, as you have been informed, are conducting a grand jury in- 
vestigation into the matter of right-of-way purchases by the State of Indiana 
on the Tri-State Highway located in Lake County, Ind. We now find it neces- 
sary to have additional copies of the transcript of the above-referred-to testi- 
mony before your committee. 

We would, therefore, greatly appreciate it if you would send to us six addi- 
tional copies of such printed transcript. 

Thanking you very much for your kind cooperation in this and on previous 
requests, I am 

Yours respectfully, 
Fioyp C. VANCE, 
Chief Deputy Prosecuting Attorney. 


JULY 15, 1957. 
Mr. Fioyp ©. VANCE, 
Chief Deputy Prosecuting Attorney, 
Crown Point, Ind. 


Drar Mr. VANCE: I will be glad to ask the staff of the Public Works Com- 
mittee to forward you six additional copies of the transcript of the hearings 
held by the Subcommittee on Public Roads. They will be mailed to you 
promptly. 

I am pleased to learn that you found this transcript to be helpful. 

Sincerely yours, 
ALBERT GORE. 


Senator Gore. Mr. Tallamy, if you will examine these letters, you 
will see that at the time this evidence was adduced the Department 
of Justice, the Governor of Indiana, the State attorney general, and 
the prosecuting attorney of Lake County demonstrated interest. I 
have confidence that a grand jury, either Federal or State, would do 
its duty. The committee will be interested to know when they re- 
convene in January just what action the Department of Justice has 
taken, if any; just what has occurred in Indiana; what has been pre- 
sented to the grand jury and what has not. 

The chairman of the subcommittee has received suggestions that 
there might be certain other evidence available in the State of In- 
diana. The subcommittee had felt, at least I had felt, that we had 
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brought to public revelation a sufficient amount of evidence to indi- 
date the pattern of fraud and attempted fraud. I hope it will not be 
necessary for the committee to make further investigation in order 
to bring about a correction, and I wish to congratulate you upon the 
action which you have taken. f 

I also wish at this time to direct the clerk of the committee to send 
registered mail to Mr. George Meany, president of the A. F. of L- 
CIO, a transcript of the ev idence. 

Senator Hruska. Mr. Chairman, in what connection is the tran- 
script being sent to George Meany ¢ 

Senator Gorn. For his advice as president of A. F. of L. and CIO, 
and also as president of the committee, what do they call it?—code of 
ethical practices. 

Senator Hruska. I see. 

Senator Gore. Mr. Tallamy, the subcommittee next year and the 
staff perhaps this year, and it may be that the committee before the 
year is over, will be interested to learn if any practices of malfeasance 
or questionable character are underway by construction contractors. 

Before we get into that, the members of the committee may have 
some questions about the steps you have instituted with respect to 
this and then I would like to go into the question of safeguarding the 
operation of contracts. 

Senator Scott. 

Senator Scorr. Well, Senator, as you know, down in North Caro- 
lina, while I was Governor, we had a big road-building program 
down there, and the things that Mr. Tallamy has mentioned—we ex- 
perienced some of those things down there, but nothing of very much 
import. 

I live out in the country—I always have— and I could see where, 
acquiring rights-of-way, it is important to take the steps you have 

taken. If you have not done it, I would like to suggest that you get 
thoroughly familiar with just what happened out there because you, 
I think, could still be guided in what you are doing. 

It seems to me, from what I know about those things, that what 
steps you have taken to protect all that kind of thing all over the 
United States, what has occurred in Indiana, if it has, as great a 
country as the United Sts ites is, not only all the intelligence on how 
to do or not do a thing is in Indiana, there are other “places where 
that talent is available too. I would say you have to be on your 
guard. [Laughter. | 

Senator Scorr (presiding). You may proceed. Do you have a 
question, Senator ? 

Senator Hruska. I would just like to inquire, Mr. Chairman, with 
reference to this so-called spot check or the bank-examiner type of 
check that you propose to do through attorneys, as I understand ‘it, 
engineers and appraisers 

Mr. Tatnamy (interposing). And investigators, and if I didn’t 
mention auditors, I should have. 

Senator Hruska. Where will their reports come? To whom do 
they report ? 

Mr. Tattamy. They report to Mr. Allen, Mr. Allen’s Division. 

Senator Hruska. What Division is that ? 

Mr. Tattamy. Division of Administration, Bureau of Public Roads 
in charge of audit control. 











| 
| 
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Senator Hruska. I would just like to observe, it is fine to make 
investigations and reports, but unless there is someone there alert in 
evaluating them and following them up, they do not mean very much 
except to occupiers of storage space. I had an idea that you would 
have machinery with which to follow it up and I should like to have 
the record show that. 

Mr. Tauuamy. Yes. 

Senator Hruska. That is all at this time, Mr. Chairman. 

Senator Scorr. Do you have something further ? 

Mr. Tattamy. No, I have nothing further, Mr. Chairman. I would 
like to say this, that as you indicated in your remarks, this is an 
awfully big project and it is scattered all over the United States. 
All types of people are going to be connected with it legitimately. We 
need the assistance of everyone and the Congressmen and the Senators 
are very close to the people. You may hear rumors and if you do, 
I would like to have you tell us of them, even though they are just 
what may be a wild rumor because it is only through our knowing 
what smoke may be appearing here and there that we can carry on 
more efficiently than we could if we tried to do it all ourselves. 

Senator Scorr. I would like to say for your information, I think 
the Senator here can bear me out, that if you want to get some ex- 
perience, just come to Capitol Hill and the Senate and you can get 
a rumor from every man you see on every subject, I think. You can 
get good training there. 

Mr. Tattamy. I suppose so. However, some of them are repeated 
so often, they begin to bear some resemblance possibly of truth and if 
you feel that way, I want you to know that I would welcome very 
much that information coming to us. 

Senator Scorrt. I really appreciate that attitude because, well, I 
have already said that you have a big program and you have to con- 
tend with a lot of people and you will have to be continuously on the 
alert to protect this program. 

Mr. Tatiamy. That is right, sir. 

Senator Hruska. Mr. Chairman, may I inquire along the further 
line which was suggested briefly by the chairman of the subcommittee 
before he left the room, and that had to do presumably with similar 
followup in the field of the letting of construction contracts proper. 
Now, these precautions which you have taken through these spot-check 
examinations and inspections, will they extend into the award and 
the execution of construction contracts ? 

Mr. Tattamy. They certainly will, they are not confined to right- 
of-way at all. The Project Examination Division has the responsi- 
bility of checking not only right-of-way, but on construction in the 
States and in the Bureau of Public Roads itself. In other words, 
our own field offices and our own regional offices are subject to the 
same spot examination by the Division of Examination the same 
as the States are and it applies to all of our activities. 

Senator Hruska. My attention has been called to section 18 of the 
act, Public Law 350, which sets out the pena!ties for fraudulent state- 
ments, for false representation, false reports, and so on, with reference 
to character, quality or cost of material used or to be used, quantities, 
design, so it would appear that there is ample basis upon which to 
proceed from the standpoint of a Federal offense in prosecution there- 
fore in the event of the discovery of any irregularities. I think it 
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shows a good deal of foresight on the part of those who drafted this 
act, that where there is a lot of money, there is apt to be a little effort 
to probably get that money as honestly as possible, but on the part 
of some people, unfortunately, to get it without reference to the 
standards by which it is acquired. I am sure the Administrator is 


aware of that and it is upon that basis you are predicating much of 
your activity ? 


Mr. Tatiamy. That is right. 

Senator Hruska. In this particular field? 

Mr. Tatuamy. That is right, 

Senator Hruska. That is all I have at this time, Mr. Chairman. 
Oh, yes, Mr. Tallamy, what is the procedure with reference to ap- 
praisals? Is there a minimum of two appraisals required for land 
to be acquired for right-of-way purposes ? 

Mr. Tatiamy. No. We require 1 appraiser to make an appraisal 
of all properties and then where properties under present regulations 
are either commercial or industrial, we require 2 appraisals. How- 
ever, we are considering the adjustment of that later provision to 
require 2 appraisals for all properties which exceed a certain lump 
sum, possibly $15,000, maybe $20,000. We feel or at least we are 
considering that because some commercial and industrial properties 
are of very small value, like a hotdog stand, for instance, classified 
commercial property, but might only be worth a thousand dollars, 
and on the other hand, some residential property or farm property 
might be worth fifty or sixty thousand dollars and involve a lot of 
complicated ms wchinery or equipment and be exempted from the 2 
appraisal prov isions. 

So, I do believe that in a very short time now, we are going to require 
two appraisals on all property above a certain minimum lump sum. 

Senator Hruska. Our attention has been called to the discussion 
of this subject by the New Mexico State Highway Commission and 
it was the subject of a letter addressed to your Department. It may 
or may not have come to your attention by this time, to your personal 
attention, but our attention was called to the fact that by the regular 
procedure of New Mexico, while they use 2 or more appraisers, those 
appraisers meet and file a joint report as distinguished from having 

2 separate appraisal reports, which latter pr ocedure leads to confusion 
and criticism of both the property owner and the Bureau of Public 
Roads because they do know the property owner, of course, will con- 
tend for the higher one and the Bureau of Public Roads will contend 
for the lower one, as I understand it, in New Mexico. 

By the law of New Mexico, where there are either 2 or 3 com- 
missioners or appraisers, they file a joint report, obviating that ground 
for criticism, and so on. Have you had any experience in that direc- 
tion and that line that you would care to comment on ? 

Mr. Tatuamy. I have had quite a bit of experience along that 
line and, actually, the New Mexico proposal has just come to my at- 
tention and we are giving it very serious consideration. 

Senator Hruska. I would not want to ask your judgment pre- 
maturely. If you are considering the matter, we will be pleased to 
have you insert it in the record at this point, any reply to the letter 
that you may choose, but if you would like to comment at this time, 
you are welcome to do so. 
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Mr, Tarramy. I will be happy to do both, but I would like to 
point out that one of the problems I find is that when 2 or 3 people 
meet and jointly make an appraisal, it is not the considered opinion 
of anyone and I feel safer if 1 know that one man has made an 
appraisal all by himself without any consultation or influences, pos- 
sibly of stronger characters or more persuasive people. I know that 
is his individual judgment. 

I have another one. He has independently, without consultation 
with anyone else, developed a figure. If those two are close together, 
I am pretty darned sure that I have the right answer. On the other 
hand, in New Mexico, that is done jointly, but it may be done indi- 
vidually and then get together afterward and I am looking into that 
and I think we will be able to work out some plan which will protect 
the interests and be within the present laws of New Mexico. 

Senator Hruska. Very well. If you wish to submit a statement 
later for the record, at this point, you may do so on that subject. 

(There follows policy and procedure memorandum on right-of-way 
acquisition by Bureau of Public Roads and letters from New Mexico 
Highway Department and reply thereto by Bureau of Public Roads:) 


U. S. DEPARTMENT OF COMMERCE 
BUREAU OF PUBLIC ROADS 


Policy and procedure memorandum 21-4.1 
Date of issuance: December 31, 1956. 


PROGRAM AND PROJECT PROCEDURES 


Subject: Right-of-way procedures (State acquisitions under Federal-aid pro- 
cedure). 

Supersedes: G. A. M. 343, and Memorandum dated August 27, 1947 (Temporary 
Topic 20—-D) ; G. A. M. 126, and Memorandum dated March 12, 1946 (Tempo- 
rary Topic 40-G). 

1. PURPOSE 


The purpose of this memorandum is to prescribe the policies and procedures 
relating to Federal participation in right-of-way and property damage costs for 
which reimbursement is requested by the States under Federal-aid procedure. 


2. GENERAL PROVISIONS 


a. Under Federal law and regulations, participation of Federal funds is per- 
mitted in right-of-way and property damage costs incurred by the States for 
highway projects financed in whole or in part with Federal funds under the 
circumstances and to the extent set forth below : 

(1) When such costs are actually incurred subsequent to the date of approval 
or acceptance of a program which includes the project for which the rights-of- 
way are acquired. 

(2) When such costs actually result in disbursements from public highway 
funds of the acquiring agency in obtaining rights-of-way over lands owned by a 
State or its subdivisions. 

(3) When such costs are incurred and paid pursuant to and in conformity with 
State law. 

(4) On projects financed with Federal-aid funds other than Interstate funds, 
Federal participation may not exceed one-half of such costs plus the usual in- 
crease authorized in public-land States. 

(5) On projects located on the National System of Interstate and Defense 
Highways and financed with Interstate funds, Federal participation may not 
exceed: 50 percent of such cost when using 1952 Act funds, 60 percent when 
using 1954 Act funds, or 90 percent when using 1956 Act funds, subject to the 
authorized increase in public-land States. 

(6) On projects financed pursuant to the provision of section 5 (a) of the 
Federal-Aid Highway Act of 1944, for the elimination of hazards of railway- 
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highway crossings, participation in the cost of right-of-way may not exceed one- 
half of such cost with no increase in public-land States. 

(7) On public-land projects, and on defense access road projects as defined in 
section 6 of the Defense Highway Act of 1941, as amended, the extent of Fed- 
eral participation will be in accordance with arrangements between Public Roads 
and the State highway department. 

(8) In no case may participation exceed the aforementioned pro rata of such 
costs actually paid or obligated to be paid, by the State or its subdivision from 
public funds available to them. 

(9) Reimbursement for such cost shall be made only after the project has 
been placed under agreement. 

b. Participation of Federal funds is permitted, to the above extent, in sever- 
ance or consequential damages resulting from a highway improvement upon an 
affirmative showing that the State highway department or other political subdi- 
vision of the State is obligated to pay such damages under State law. 


3. STATE RIGHT-OF-WAY ORGANIZATION, POLICIES AND PROCEDURES 


a. The State shall transmit under the signature of the chief officer of the 
State highway department, in triplicate, to the district engineer information as 
to the regulations, procedures, and manner in which right-of-way matters are 
handled by the State. Such information shall include, but not be limited to, 
the following: 

(1) Statement as to how the right-of-way division is organized and equipped, 
and its relative level in the highway department. 

(2) Whether the right-of-way division has its own legal staff, uses the Attor- 
ney General's office, or is a part of the legal division of the highway department. 

(3) Whether the right-of-way division takes an active part in determining 
highway location. 

(4) Whether appraisers are regular employees of the right-of-way division, 
other State employees, or are outside appraisers. 

(5) The qualifications required of appraisers, both regular employees and out- 
side appraisers. 

(6) Whether all properties are appraised prior to negotiation, and if not, the 
exceptions. 

(7) Whether appraisal procedures vary depending upon location and value 
of the property. 

(8S) A statement as to how appraisals are made, and their form, including prac- 
tice as to number of appraisals required. 

(9) Whether appraisals are signed by the individual making the appraisal, and 
whether they are available to Public Roads. 

(10) Whether negotiations are conducted by the appraisers, by other State 
employees or by outside negotiators. 

(11) Qualifications of negotiators, both regular employes and outside 
negotiators. 

(12) Who approves negotiated settlements and determines when to condemn, 

(13) Whether there is written justification in the States’ records, available 
to Public Roads when a negotiator exceeds the appraisal. 

(14) Type of title taken. 

(15) Time within which possession can be obtained. 

(16) Whether control of access can be obtained and the manner of obtaining it. 

(17) Percentage of acquisitions that go to condemnation, or if all right-of-way 
is condemned, the percentage that go to trial. 

(18) Who conducts condemnation cases and who approves settlements after 
condemnation is filed and whether written justification is required for the project 
files. 

(19) Who decides when an appeal shall be taken from an award or adverse 
judgment. 

(20) Statements as to whom the chief officer of the State highway department 
has delegated authority to sign the right-of-way certificate and other supporting 
documents. 

(21) Copy of all regulations and procedural directives governing the operations 
of the right-of-way division. 

b. Upon receipt of the information requested in paragraph 3 a, accompanied 
by the recommendations from the district and division offices, the Administrator 
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will cause an examination to be made of such submission and any other informa- 
tion he may deem necessary. 

ec. In the event the practices and procedures of the State are not considered 
adequate, in the opinion of the Administrator, he will so notify the State highway 
department, or if at any time the district engineer feels that the practices and 
procedures as submitted by the State are not being followed or have become 
inadequate, he shall so notify the State highway department and immediately 
notify the Commissioner. Approval of Federal particpation in right-of-way 
costs will thereupon be suspended until such time as the State bas improved 
its practices and procedures to the satisfaction of the Administrator. The State 
may submit changes in, or modifications of, the practices and procedures for 
consideration by the Administrator. 

d. It shall be the primary obligation of the State highway department to acquire 
the rights-of-way in the cost of which Federal funds are expected to participate. 
However, the State highway department may utilize the services of well quali- 
fied and suitably equipped land acquisition organizations of counties, municipali- 
ties, or other local subdivisions, acting under its direction, for acquiring such 
rights-of-way, provided that such organization shall be utilized only if its prac- 
tices and procedures are in substantial conformity with the State practices and 
procedures as submitted to the Administrator. It shall be the responsibility 
of the State to insure that the right-of-way acquisition is in conformity with such 
procedure, and the State shall so certify to the district engineer. No part of 
the cost of maintaining the central office of any publicly maintained land acqui- 
sition organization that may be utilized by the State highway department shall 
be paid with Federal funds. 

4. REQUIREMENTS 

a. The district engineer shall maintain liaison with the State highway depart- 
ment to assure that the practices and procedures of the State are in conformity 
with those submitted to the Administrator. 

b. At the program stage the State shall furnish Public Roads the best possible 
estimate of the cost of rights-of-way to be acquired. Such estimates shall be 
made or approved by the right-of-way division of the State highway department 
and shall constitute a basis for the approval or acceptance of the program. 

ec. The estimate of the cost of right-of-way required by paragraph 4b may be 
accepted for use in the project agreement provided (1) the district engineer 
has approved the location of the project and the approximate right-of-way 
limits therefor; (2) a sound parcel appraisal of each tract has been made or 
the State assures the district engineer that such parcel appraisals will be made 
prior to negotiations therefor, and (3) assurance has been given by the State 
that, in the event negotiations exceed such appraisals, justification of such 
settlements will be available to Public Roads, and if he deems it appropriate, 
the district engineer may require written justification of any other settlement 
regardless of the amount of the appraisal. The provisions of paragraph 4c 
apply alike to projects in Stage 1 and Stage 2 programs. 

d. Project agreements covering the advance acquisition of rights-of-way shall 
contain a clause providing for the reimbursement of any payments made by the 
Federal Government in the event the project is not placed under construction 
within a reasonable period, in any event not to exceed five years. 

e. All projects agreements for the construction of projects on the Interstate 
System shall contain a clause providing that the State will not add any points 
of access to, or exit from, the project in addition to those approved in the plans 
for such project, without the prior approval of the Commissioner. Such agree- 
ments shall also contain a clause providing that the State will not permit auto- 
motive service stations or other commercial establishments for serving motor 
vehicle users to be constructed or located on the rights-of-way of the Inter- 
state System. Such agreements may, however, authorize a State or political 
subdivision thereof to use the air space above and below the estabilshed grade 
line of the highway pavement for the parking of motor vehicles, provided such 
use does not interfere in any way with the free flow of traffic on the Interstate 
System. 

f. Reimbursement may be made on progress vouchers for expenditures for 
right-of-way acquisition, subject to audit before payment of final voucher. 

g. Before negotiation the State shall secure at least one appraisal of each 
parcel to be acquired, or damaged, and where properties are improved for in- 
dustrial or commercial purposes, at least two appraisals, made by individuals 
well versed in values of such properties shall be secured. Such appraisals may 
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be made by either regular State employees or outside appraisers, so long as they 
are properly qualified. All such appraisals shall be reviewed by a supervisor in 
the State right-of-way division competent to approve right-of-way appraisals, 
prior to start of negotiations. The State, through the head of the department, 
shall certify that all of the procedures as submitted to the Administrator have 
been followed in establishing the appraisals and the values of each parcel. 

h. Federal participation will not be allowed in the cost of any parcel of land 
where the negotiation therefor was carried on by the same person who made 
the appraisal thereof unless such procedure has had the advance approval of 
the Commissioner of Public Reads. 

i. A right-of-way representative from the State and district office of Public 
Roads should accompany the engineers on a plans-in-hand inspection of the 
project, prior to the approval of the PS & E by the district engineer. 

j. When right-of-way is acquired by negotiation, the complete agreement 
between the highway department and the property owner shall be embodied in 
written instruments signed by the property owner and approved by the State. 
Such instruments shall be made available to Public Roads representatives upon 
request. 

k. ‘he final voucher containing the State’s claim for reimbursement of the cost 
of rights-of-way shall be supported by the following: 

(1) A copy a of right-of-way map corrected to show accurately the parcel 
identification numbers, area required, property lines of the area acquired, and 
any other pertinent data affecting the cost of the right-of-way such as struc- 
tures, improvements, and fences. 

(2) A certificate of acquisition and cost of right-of-way, signed by the chief 
officer of the highway department, or his duly authorized representative, show- 
ing for each parcel acquired the parcel number, from whom acquired, area in 
square feet or acres, character of title, date when acquisition of title was con- 
Ssummated, total consideration paid and broken down to show the amounts 
paid for land, damages, property adjustment, rental credits, interest, incidental 
expenses, and the estimated or actual cost of construction items that are to be 
charged as right-of-way costs, and that the price paid is based on appraisals 
and written justification in the State files. (Suggested form attached.) 

(8) A tabulation of all appraisals showing the gross amount of the value of 
the land taken plus damages, if any, to the remaining land for each ownership 
acquisition, accompanied by a statement justifying each settlement made when 
it differs substantially from the appraisals. 

l. When lands are acquired for right-of-way purposes, all private installations 
thereon shall be cleared therefrom, prior to acceptance of the completed project, 
and any encroachments on or private use of the right-of-way in the future shall 
be prevented, except where right-of-way is acquired for future construction. 
In the latter case the State should determine a definite and prescribed right- 
of-way limit within the overall right-of-way acquired needed for the immediate 
construction and such area shall be cleared of encroachments. This limit shall 
be shown on the right-of- way and construction plans at the time the PS & E 
are submitted. 

m. Within the area or strip between this definitely prescribed right-of-way 
line and the over-all right-of-way line (area acquired for future construction), 
the State may, subject to the approval by the district engineer of the general use 
plans therefor, lease, rent, or permit the use of such area or strip with the pro- 
vision that upon notice that it is needed for highway purposes, the use or occu- 
pancy thereof would cease and it would be immediately vacated so that the high- 
way authority could enter thereon. Any such agreement shall provide for 
complete and prompt vacation of the right-of-way encroached upon when notice 
by the State is given that it is required for highway purposes and shall also pro- 
vide that no improvements are to be made upon the property during the period 
of encroachment. On the Interstate System, no direct access is to be permitted 
to the main traveled portion of the highway from the area or strip of richt- 
of-way leased, rented, or permitted to be used as provided in this paragraph. 
No additional amount will be paid to the owner at the time the property is to be 
vacated unless such amount is specifically set out in the acquisition agreement. 

n. If the full cost to the State is paid by the State at the time of the initial 
acquisition, Federal funds could participate in all of such costs, except when the 
encroachments allowed to remain upon the right-of-way have salvage or rental 
values beyond a nominal amount. If the improvements are to be removed by 
the State at its expense or the occupant thereof is to pay rent for the continued 
use thereof, any revenue derived from the properties should be credited against 
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the cost of the right-of-way in which Federal funds participate. Where an 
owner or tenant is allowed to retain the use of the property without payment of 
rent for a period longer than a reasonable vacation period, the value of such 
use shall be shown and supported as a part:of the right-of-way consideration. 
If the State desires to close out the project before the net amount of rentals or 
salvage has been established, the matter may be settled on the basis of the 
present worth of the estimated future net rentals and salvage, without allowance 
for tenant relocation. 
5. ELIGIBILITY 


a. Any normal expenditure incident to the acquisition of rights-of-way, 
either by negotiation or condemnation, such as those made for surveys, plats, 
appraisals, title evidence, court costs, and disbursements, witness fees, record- 
ing fees, advertising, economic studies, salaries, fees, and travel expenses 
of field representatives of the State, county, or city while engaged in right-of- 
way acquisition work, and of attorneys engaged in the preparation or trial of 
condemnation cases, are eligible for Federal participation if properly supported 
and shown as incidental expenses on the certificate referred to in paragraph 4k 
(2) and chargeable to highway funds. The administrative and headquarters ex- 
penses of the right-of-way offices or of field offices are not eligible for Federal 
participation. When a right-of-way tract is made available without cost to the 
State, the above-mentioned incidental expenses will be eligible for Federal par- 
ticipation to the same extent they would have been had the tract been purchased. 

b. The authorization by the district engineer to proceed with acquisition of 
rights-of-way shall constitute approval of the necessity for that right-of-way to 
be acquired and the general eligibility for Federal participation in the cost of 
right-of-way items. 

e. Where the whole of a property is acquired and only a portion thereof is 
needed for the right-of-way, Federal participation is limited to the cost of the 
lands actually used for the right-of-way, plus the severance damages to the re- 
mainder adequately supported by appropriate appraisals. Any remnant so small 
that its retention as a part of the right-of-way may be justified should be in- 
cluded as part of the right-of-way and shown on the right-of-way plans. In such 
event the cost thereof would be eligible for Federal reimbursement. Where 
lands in excess of those needed for the right-of-way have been acquired and the 
acquiring agency uses them in payment, or part payment, for other lands 
needed for the right-of-way Federal participation in the purchase of these other 
lands will be for their cost, including the value of such excess lands used for 
payment, based upon appropriate appraisals. 

d. The cost of adjustment or reestablishment of improvements may properly 
be considered eligible for Federal participation, provided such adjustment or 
reestablishment results in a corresponding reduction in the amount which it 
would have been necessary to have paid the property owner if such adjustment 
or reestablishment had not been carried out. The economic feasibility of 
such action must be documented by the State. 

e. Where improvements are acquired with no rights reserved to the prior 
owner, the cost of removing them from the right-of-way would be eligible for 
Federal participation the same as any other clearing item. Any recovery from 
salvage should be credited against the construction cost of the project. The 
costs of demolition of buildings and safety and protective measures, incurred 
after the acquisition of rights-of-way, are not considered right-of-way costs but 
may be participated in as construction items when programed and authorized as 
such. Where property is acquired for future construction, it may be rented 
until construction is imminent. The acquiring agency would have custody and 
eontrol of the property and the rentals, including the fixing and collection of 
such rentals, and the disposition of the proceeds. The net revenue derived from 
such property should be deducted from the cost of acquisition in determining 
the net amount of such cost in which Federal funds may participate. 

f. Federal participation will not be permitted in the payment of taxes. How- 
ever, the State may pay taxes for the property owner in disbursing the con- 
sideration to be paid for the right-of-way acquired. 

g. Where an acquiring agency is obligated to move improvements to accom- 
modate the construction of the highway, any additional costs resulting from 
complying with the local governing laws or ordinances would be eligible for Fed- 
eral participation. 
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h. Payments made for personal property or the cost of moving personal prop- 
erty, loss of business, diversion of traffic, and other items of damage or value, 
not generally compensable, are not considered as reimbursable items, unless 
payment therefor is specifically required by State law. 

i. Where, under State law, benefits may be offset against compensation to be 
paid, consideration shall be given thereto in determining the amount the prop- 
erty owner is entitled to receive as a result of the taking of his property. 

j. The cost of employing private individuals or firms to acquire right-of-way 
for Federal-aid participation or render services, including legal services, in 
connection therewith for purposes other than the preparation of appraisals or 
title evidence or serving as witnesses in condemnation proceedings, must be ap- 
proved in advance by the district engineer of Public Roads. Such approval shall 
be granted only in those instances where it is clearly shown that such procedure 
is in the public interest and that (1) the acquiring agency does not maintain an 
organization adequate for acquiring such right-of-way as a part of its normal 
operating staff, (2) that the amount of the fee is not determined on a percentage 
basis, and (3) that the fee is just and reasonable. 

k. Federal participation will not be permitted in payments made to a city or 
county attorney for work performed in connection with the acquisition of rights- 
of-way where he is obligated to perform such work for the city or county without 
additional compensation. In those cases where the normal duties of the at- 
torney for which he is compensated do not include the acquisition of property 
for highway purposes, Federal funds may participate in additional payments to 
him for such services upon a proper showing of the facts. 

1. Incidental work rehabilitating abutting property, required to give the proj- 
ect a completed status, may be included as eligible for Federal participation as a 
construction item if such work is shown on the approved plans. 

m. Where it is necessary to adjust improvements and to construct betterments 
or additions to private property as part of the consideration for the right-of-way 
acquired, such items should be supported in the same manner as any other right- 
of-way item, although they are to be performed by the contractor and are shown 
in the contract estimate. The fact that an item is shown in the contract estimate 
does not remove it from the category of a right-of-way item if, in fact, it is a 
part of the consideration for the right-of-way acquired. Conversely, the in- 
clusion of a construction item in the agreement with the property owner does 
not make it a right-of-way item if it is, in fact, a construction item that would 
be required for the proper completion of a project, regardless of the agreement 
with the property owner. It is often necessary to recite in the right-of-way agree- 
ment that certain construction features will be included as a matter of assurance 
to the property owner. Such recitation does not change the status of the item. 

n. Since the acquisition of land for road building material outside the normal 
right-of-way in the final analysis is the acquisition of construction material, the 
cost of such material is not reimbursable as a right-of-way item. 

o. Where a highway is legally declared to be a controlled or limited access 
highway, Federal participation in the cost of acquiring existing access rights, 
whether or not land is acquired, is permissible if otherwise eligible. Where a 
controlled access hghway is constructed on new location, Federal participation 
will not be permitted in payments made to the owners of abutting properties for 
access rights, unless it is specifically shown that such payments are required un- 
der the State iaws. If a highway is on any Federal-aid system, and it is de- 
termined to control the access thereon, Federal funds could participate in the 
cost of controlling such access even though no further construction is con- 
templated. 

p. The amounts paid for lands in public ownership shall be justified in the 
same manner and to the same extent as though the acquisition involved a private 
owner. 

q. Temporary right-of-way easements or permits required for only the period 
during which the project is under construction are considered construction items 
and the cost thereof is not eligible for reimbursement as a right-of-way item. 
The cost of any easement which remains as a permanent part of the right-of-way 
is eligible for reimbursement as a right-of-way item. 

r. When lands are acquired by a State or by a public utility or railroad to 
replace land transferred to the State for highway purposes, the cost of such 
land will be considered as the cost of the right-of-way for the highway project. 
The cost should be properly supported. 
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6. PROHIBITION AGAINST DISPOSITION OF A RIGHT-OF-WAY 


After final acceptance of a project, the right-of-way for Federal-aid highways 
may not be disposed of without prior approval of the Administrator. This would 
not prevent the disposal or relinquishment of title, without such prior approval, 
of a segment of the right-of-way provided there is an abandonment of a section 
of highway inclusive of such segment. 

JOHN A, VOLPR, 
Federal Highway Administrator. 
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New Mexico State Highway ComMMISSION, 
STaTe HigGHway DEPARTMENT, 
Santa Fe, N. Mez., July 22, 1957. 
Mr. W. J. KELLER, 
Division Engineer, United States Bureau of Public Roads, 
New Mevico Division Office, Santa Fe, N. Mer. 

Dear Mr. KELLER: Reference is made to your June 17, 1957, letter in which 
the information is conveyed that the Washington office of the Bureau of Public 
Roads prefers that two separate appraisals with separate appraisal reports be 
made and placed on file for each improved commercial property affected by high- 
way rights-of-way, this request being made pursuant to the Bureau’s interpre- 
tation of P. P. M. 21—4~-1, paragraph 4g. 

This letter is to request that the officials of the Bureau of Public Roads 
reconsider their interpretation of paragraph 4g, P. P. M. 21-41-1 for the fol- 
lowing reasons: 

1. First and foremost, the recent New Mexico Legislature enacted section 
55-2-22.1 (2) (N. M. S. A. 1953 (Comp.) 1957 supp.), said enactment be- 
coming law in New Mexico on June 6, 1957, and being entitled “Appraisal 
of New or Additional Rights of Way, Appointment of Appraisers, Reimburse- 
ment of the County.” The general purpose of the above law, a copy of which 
is hereby attached, appears to be to provide a method of appraising property 
prior to negotiations. The statute expressly states that three appraisers shall 
submit an appraisal of the cost of acquiring the properties involved. 

It is the opinion of our legal section that since the legislature has enacted 
a law setting forth the appraisal procedure and requiring an appraisal that to 
require additional separate appraisals would be done so in violation of section 
55-2-22.1 (2) (N. M.S. A. 1953 (Comp.) 1957 supp.). 

It is further the opinion of the legal section after researching the problem 
that once the legislature has spoken and required a singular act such as the 
singular appraisal in the above statute, that to require more than one appraisal 
cannot be within the contemplation of the meaning of the statute. 

2. The procedure recommended by the right-of-way section of the New Mexico 
State Highway Department, that is having 2 or more qualified appraisers make 
their appraisals, reconcile their various items, and file with the right-of-way 
engineer 1 appraisal report and 1 total figure, this report being signed by all 
of the appraisers involved, is in accordance with the procedures established 
by law for the courts to follow, whereby the court appoints 3 commissioners 
(appraisers) and instructs them to appraise the properties involved and file a 
joint return, this return being duly signed by the 3 commissioners (appraisers) 
or if signed by the majority shall be taken and considered as the report of all. 
See section 22-9-6 (N. M. 8S. A. 1953 (Comp.)). It would, therefore, seem that 
the New Mexico Legislature has been consistent in requiring a singular appraisal 
whether the status of the situation be in the prenegotiation stage or after 
condemnation proceedings are instituted. 

3. By having two or more separate appraisal reports on file, it would, in 
our opinion, lead to confusion and criticism from both the property owner and 
the Bureau of Public Roads chiefly for the reason that it is a firm policy of 
the right-of-way section to allow the right-of-way negotiator no leeway in which 
to haggle over price or “horse trade.” Horse trading leads to the obvious, 
wherein the cooperative citizen receives the lower appraisal and the uncoop- 
erative citizen would force the negotiator to the higher price, and in many 
cases these two properties would be similar in every way. Further severe 
criticism from the property owners toward the State and the Bureau would be 
forthcoming if the lower appraisal was the negotiated figure, and there is 
little doubt that what the Bureau appraisers would question the use of the 
higher appraisal. 

4. In our opinion 2 independent and fully qualified appraisers working either 
separately or as a team, reconciling their differences as to the fair market 
value, and filing a single report would have more influence on the property 
owner during negotiations and, if necessary, on the courts in the event of con- 
demnation than would these same 2 men submitting separate reports with 2 
different but equally justiable appraisals conflicting. 

5. We bring to your attention the fact that in New Mexico the right-of-way 
office is constantly besieged by the press and that all of our files are opened to 
the public. It can be realized, in view of this fact, that the press would delight 
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in pointing out that the high appraisal was used when, in fact, there would be 
on file a lower appraisal for the same property. ,Conversely, if the newspaper 
published the fact that the lower appraisal was used, insurmountable difficulties 
would ensne when the property owner learned yia the newspaper that our files 
contained a higher appraisal than his settlement. In this case every property 
owner, from our experience, would feel cheated and shortchanged by our State 
people and by the Bureau of Public Roads. 

6. It is ealled to your attention that the very policy of requiring two separate 
appraisals was a cause of severe questioning by the Senate investigating com- 
mittee of officials of the Indiana State Highway Department and right-of-way 
section. This incident points up, we believe, our contention that a singular 
compiled appraisal by two or more independent and qualified men is the best 
course to follow in an attempt to alleviate public criticism and ill feelings, inter- 
departmental criticism, and certainly the possibility of differences of opinion 
between the State and the Bureau of Public Roads. 

In view of the above-listed conditions it is again requested that the officials 
of the Bureau of Public Roads reconsider their interpretation as set forth in the 
Bureau’s June 17, 1957, letter. 

Very truly yours, 
L. D. Wiison, Chief Highway Engineer, 
By Rospert W. De La Rove, Right-of-Way Engineer. 





AUGUST 28, 1957. 
Hon. DENNIS CHAVEZ, 
Chairman, Committee on Publie Works, 
United States Senate, Washington, D. C. 

DreAR SENATOR CHAVEZ: I am pleased to reply to your letter of July 26, 1957, 
with which was enclosed a copy of a letter from the State highway engineer of 
New Mexico to Mr. Keller, division engineer of the Bureau of Public Roads, 
making reference to Bureau right-of-way policies and procedures that appear 
to be in conflict with a recent statute of the State of New Mexico. 

The New Mexico statute referred to by the State highway engineer requires 
that an appraisal of the “cost of acquiring” rights-of-way for highways upon the 
primary system, other than Federal-aid interstate routes, shall be prepared by 
a board of appraisers, 1 member thereof to be selected by the commissioners of 
the county, 1 member to be selected by the State highway commission, and the 
third member to be selected by the other 2 members of such board of appraisers. 

This Bureau's policy and procedure memorandum 21-—4.1 provides, in part, as 
follows: 

“Before negotiation the State shall secure at least 1 appraisal of each parcel 
to be acquired, or damaged, and where properties are improved for industrial 
or commercial purposes, at least 2 appraisals, made by individuals well versed 
in values of such properties shall be secured. Such appraisals may be made by 
either regular State employees or outside appraisers, so long as they are properly 
qualified. All such appraisals. shall be reviewed by a supervisor in the State 
right-of-way division competent to approve right-of-way appraisals, prior to 
start of negotiations. * * * 

This Bureau believes that the best method of determining the amount to be 
paid for right-of-way should be in accordance with the fair cash market value 
set by independent opinions of qualified appraisers based on legally compensable 
elements of value and damage. To this extent the Bureau has not approved 
compromise opinions which do not represent the free and independent thinking 
of any one person. I believe, however, that it may be possible to work out admin- 
istratively a procedure whereby both the relevant New Mexico statute and this 
Department's policies and procedures can be met successfully. In line with this 
J have asked representatives of this office to meet with representatives of the 
division and region, as well as members of the New Mexico State Highway 
Department, to find some feasible and legal method of doing so. 

Please be assured that you will be kept advised on the progress of this matter. 

Sincerely yours, 
B. D. TALLAmy, 


Federal Highway Administrator. 
93166—57—pt. 2——-4 








220 RIGHT-OF-WAY INVESTIGATION 


Mr. Tatiamy. Thank you. 

Senator Scorr. Do you have anything further? 

Mr. Tatxamy. No, Mr. Chairman. 

Senator Scorr. Well, talking about these appraisals, I had occasion 
for several years to work with the Federal land bank in Columbia, 
S. C. They followed, as I recall, the pattern of having individual 
appraisers go there and if it was, if the report was more or less in line 
with what the reviewing board of Columbia thought was right, then 
they accepted it, but if it got out of line, they sent another appraiser 
to see a more experienced man to look at that property and if he was 
pretty well in rapport with the first man, as you say, they would let 
that go. But if anything got up into a big figure, why, they really 
gave it a working over, so to speak, and I have had occasion to do some 
refinancing on my own farm, just lately. In fact, it is in the process 
now and I have been interested in how they have gone about that and 
they have done a very thorough job. 

They went back and got all the meets and bounds and all like that. 
They required resurveys and everything, and just go into the utmost 
detail, which to me was all right because taking a little time to agree 
on what to do, as far as I am concerned, that is all right because I want 
to know just as well as they do. I do not want them to come along 
someday and decide that they had better just sell me out because I am 
in the farming business and a lot of folks are being sold out whether 
they want to be or not. I do not want to be one of that number. 

1 can see in detail what you are up against and, as a farmer and 
from a Federal land bank standpoint, I can see how important it is. I 
have had some of these groups to go through my property and I accept 
the appraisal but it has been interesting to me that everybody else, they 
accepted the appraisal at a higher figure than they did me. They 
used mine as a guide to go by and the other fellow just held out for a 
little bit more and he got it. I felt like I needed it just as bad as that 
fellow did, but I never protested, never contested it at all. 

Of course, they decided to widen some roads down there in North 
Carolina and I think they are very much needed, but I want whoever 
the appraiser is to be just as fair to me as the other fellow up the 
line. 

Well, I am keenly interested in the whole program and how you 
work it because I know there are problems in it and I know you cannot 
be too cautious in everything that you do. You just cannot be too 
cautious in those things. Of course, you well know that and I know it. 

Now, I wonder if there is anybody else that has anything to say? 

Senator Revercomb, do you have anything? 

Senator Revercoms. Thank you very much, Mr. Chairman, I do not 
have any questions. 

Senator Scorr. Well, if there is nothing further, we will consider 
the hearing adjourned or rather recessed. I think that is the term 
to use up here. 
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(There follows information from the Comptroller General of the 
United States.) 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, May 81, 1957. 
B-132037 
Hon. ALBERT GORE, 
Chairman, Subcommittee on Public Roads, 
Committee on Public Works, United States Senate. 


Dear Mr. CHAIRMAN: Herewith is memorandum containing information on 
the Bureau of Public Roads, as requested in your letter of May 27,1957. As sug- 
gested by members of the subcommittee staff in a recent meeting with repre- 
sentatives of our office, we are furnishing this memorandum in 20 copies, 

We are pleased to be of service to you and your subcommittee and trust 
that the enclosed information will fully serve its intended purpose. If we can 
be of further assistance to you and the subcommittee on this or other matters 
related to the Bureau of Public Roads, we hope that you will call upon us. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


INFORMATION ON BUREAU OF PUBLIC ROADS REQUESTED BY SUBCOMMITTEE ON PUBLIC 
Roaps, SENATE COMMITTEE ON PUBLIC WoRKS 


RIGHT-OF-WAY PROCEDURES 
Indiana 

The policy in Indiana since February 1955 has been to request Federal par- 
ticipation in right-of-way on all Federal-aid projects. Prior to that date Federal 
funds did not participate to any great extent in right-of-way acquisition. Also, 
it is apparent from statements by the BPR right-of-way engineer in Indiana that 
it was not the State’s policy to make appraisals of parcels prior to their pur- 
chase. We understand that following this change of policy the State instituted 
new procedures providing for appraisals and other actions necessary to conform 
to requirements of the Bureau of Federal participation in right-of-way. 

During May of 1956, a Bureau right-of-way engineer made a survey of new 
right-of-way procedures of the Indiana State Highway Department. Our 
review of this survey indicates that application of these procedures would 
provide adequate control over the acquisition of right-of-way. However, we 
understand that many of the personnel responsible for right-of-way matters 
were not experienced in this field; also that in January 1957, the entire State 
highway department was being reorganized by the new chairman of the high- 
way commission. The procedures of the Indiana Highway Department have 
not yet been reviewed by the Bureau for conformity with current Bureau 
requirements. 

Bureau of Public Roads 

The requirements of the Bureau in respect of right-of-way were revised effec- 
tive December 31, 1956. Prescribed requirements prior thereto provided among 
other things, that (1) appraisals should be made before acquisition, (2) adequate 
supporting data for costs should be available in the State, and (3) if desirable, 
test audits should be made of right-of-way acquisitions before approval of plans, 
specifications, and estimates (P. 8. and E.). Based on our review of right-of- 
way reimbursement claims in several States other than Indiana, it appeared to 
us that the Bureau’s application of these policies was quite liberal. 

The revised requirements although similar in nature to those previously in 
force, spelled out more definitely and in stronger terms, the standards to be met 
by the States to qualify right-of-way for Federal aid. They included the follow- 
ing significant provisions: 
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1. The States are required to submit to the Administrator for review, a detailed 
outline of their present practices and procedures for the acquisition of right-of- 
way in order that he may determine that Federal funds will be adequately 
protected by the acquisition procedures of the State. 

2. Appraisals of each parcel of property are to be made by qualified appraisers, 
prior to negotiation, and where a settlement is made in an amount substantially 
in excess of such appraisals, the State’s file must contain written justification for 
each settlement. 

3. Specific right-of-way acquisitions, and the procedures followed by the State 
in such acquisitions, are to be reviewed in detail at the P. 8. and E. stage. 

It would appear that these new policies, if supervised by competent personnel, 
constitute effective controls for the expenditure of Federal funds. As a practical 
matter, however, the Bureau has been experiencing difficulty in staffing its 
offices with qualified auditors and right-of-way engineers. 


SPECIFIC RIGHT-OF-WAY MATTERS DISCUSSED WITIL SUBCOMMITTEE STAFF 


Projects submitted by the subcommittee staff 

The subcommittee staff turned over to us a list of nine projects on which it 
requested us to furnish whatever information we had concerning right-of-way. 
This list is attached hereto as appendix A. 

The information shown on the list agreed with Bureau records except that the 
estimated construction cost for projects IN-265 (22) and (23) are shown twice 
and the records indicate that the total right-of-way cost for both projects is 
$1,500,000 and not $125,000 and $1,500,000 as shown. Following are pertinent 
comments concerning certain of these projects. 

Project UG-—3 (6) provides for construction of a portion of the Madison Avenue 
Expressway in Marion County, city of Indianapolis. The Bureau’s Washington 
office files contained an article from the Indianapolis Times newspaper dated 
December 19, 1954, commenting on the high prices the State was paying for 
right-of-way to construct the expressway. The article stated that some home- 
owners were receiving about $8,000 more than county tax records indicated their 
houses would sell for on the open market and many business firms were being 
paid from $57,000 to $97,000 more than indicated sale prices for moving and loss 
of business. The property acquired for the expressway consists of 41 parcels. 
The cost of a number of these parcels is substantial in amount. For example, 
4 parcels cost $57,036; $43,750; $147,627, and $63,215. The first three purchases 
were commented on in the newspaper article. The plans, specifications, and esti- 
mates for this project were approved by the Bureau in October 1955, but there is 
no indication in the Washington files of the Bureau that any review has been 
performed of the right-of-way acquisition. To date, $442,558 has been reim- 
bursed to the State on progress vouchers covering preliminary engineering, right- 
of-way, and construction costs. We understand that most, if not all, of the right- 
of-way was acquired without appraisals which was the policy of the State at that 
time (calender year 1954). We are further informed that the State had 
appraisals of the respective parcels made subsequent to acquisition. 

Discussions with Bureau officials and information noted in current news- 

paper articles in their possession indicate the possibility of irregularities in 
right-of way on the Madison Avenue expressway projects. We could not ascer- 
tain from the Bureau how it plans to make final settlement of the right-of-way 
on this project in view of the absence of appraisals prior to acquisition; nor on 
what basis the Bureau approved right-of-way in this project as eligible for 
Federal aid. 
4 Project U-8 (8), which is also part of the Madison Avenue expressway is still 
in the program stage and no cost have yet been reimbursed the State. The 
right-of-way acquisition currently under investigation by the subcommittee are 
included in this project. 

Projects IN-265 (17), (18), and (19) are among projects amended retroactively 
to include right-of-way participation by the Bureau, as hereafter described. 
Retroactive approval for Federal participation 

Based on the advice of a consulting firm engaged to review the State highway 
department, the State of Indiana requested the Bureau to revise all projects in 
progress which contained right-of-way costs, to obtain Federal participation in 
such costs. 

On January 31, 1956, the Bureau, by agreement with the State, amended 
60 projects to include Federal participation in right-of-way presumably to pro 
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vide the State with needed operating funds. The acquisition of right-of-way 
for these projects was in various stages of completion at the date of the agree- 
ment. The Bureau has paid up to 70 percent of right-of-way costs to the State 
on many of these projects. The amount of Federal participation in right-of-way 
on these projects is estimated at $4 million. 

Since the parcel comprising the righ-of-way covered by this agreement were 
not appraised prior to acquisition, the approval of right-of-way as eligible for 
Federal-aid was a deviation from the Bureau’s then current policy which pro- 
vided that “appraisals should be made always before the property is disturbed 
by construction and before the landowner is approached in negotiation.” 

From information in the Bureau’s files as to the method of establising pay- 
ment for right-of-way acquisition on these projects it is evident that some 
difficult problems confront the State and the Bureau in reaching final settlement 
of right-of-way on these projects. 

Suspension of Federal participation in right-of-way claims 

Discussion with Bureau officials and a review of correspondence indicated 
that the Bureau’s right-of-way engineer in January 1957 learned, from an em- 
ployee of the State, that 66 plus acres of farmland had been purchased for 
$35,000 on August 6, 1956, by Mrs. Emma Hinton, wife of Mr. George B. Hinton, 
an appraiser for the State of Indiana Highway Department. This land is on 
the location of project I-03-1(5) near Amentville, Ind., and was subdivided by 
the new purchaser into lots selling at $1,200 per lot. Forty and some lots are 
required for an interchange between the interstate route and State route 60 at 
that location. This information was brought to light during the preliminary 
review of the project and in sufficient time for the State to stop negotiations 
for the property. On the basis of this information the Bureau’s regional engi- 
neer ordered a full investigation of the matter. He requested that Mr. Hinton 
be suspended in connection with right-of-way acquisition on Federal-aid projects 
and that authorization for purchase of right-of-way for this project be sus- 
pended pending completion of the investigation. On February 6, 1957, a con- 
ference was held between the Bureau’s district engineer, the chairman and the 
chief engineer of the Indiana Highway Department. The chairman stated that 
the State’s right-of-way personnel had been reduced from 100 to 12 employees and 
the director of the right-of-way division had resigned. The Bureau’s district 
engineer pointed out that the State must submit a detailed outline of its present 
practices and procedures in accordance with the current requirements of the 
Bureau and stressed the importance of having qualified appraisers and super- 
visors. The chairman did not explain the reduction of personnel in the State’s 
right-of-way division but indicated that the State had no money to acquire rights- 
of-way. He also stated that as of February 14, 1957, the right-of-way division 
will be reorganized and the “good” men that has been released by the State would 
be rehired; further, that $1 million of State funds may be made available to 
acquire right-of-way. 

Based on the above information and newspaper articles intimating irregulari- 
ties, the Administrator on April 15, 1957, suspended all Federal participation in 
right-of-way in Indiana. 


OTHER FEDERAL-AID PROCEDURES OF THE STATES AND BUREAU OF PUBLIC ROADS 


The Federal-aid highway program consists of a series of actions, generally by 
the States, which are subject to review and approval by the Bureau in order to 
qualify construction projects for Federal participation in their cost. Under 
recent delegations of authority by the Bureau most State actions, which pre- 
viously required approval by the Washington office, are approved by regional or 
district engineers. 

The basic actions involved in the highway program are summarized helow in 
the order of time in which they take place. 

System designations and changes 

The States prepare maps, route descriptions, ete., in connection with the desig- 
nation of Federal-aid highway systems and changes thereto. ‘hese are reviewed 
by the Bureau's district office which also makes field checks to determine loca- 
tion, description, proximity to other Federal-aid routes, ete. This data furnishes 
the basis for agreement by the States and the Bureau as to connecting points 
and specific route locations which are to be considered as part of a Federal high- 
way system—interstate, primary, or secondary. 
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Programing 


The States submit, to the Bureau’s district offices, brief descriptions of one or 
more projects which constitute the States programs for construction or recon- 
struction of highways with Federal aid. State selection of projects may be based 
upon research and survey data, apportionment formulas prescribed by State laws, 
and public influence. Ordinarily the Bureau relies on the judgment of the States 
in choosing the order in which projects are to be undertaken. The review of 
programs by the Bureau is usually limited to determinations that the proposed 
projects are located on one of the approved Federal-aid highway systems, and 
that the project is acceptable in terms of need for and type of construction or 
reconstruction. 


Plans, specifications, and estimates 


The States perform preliminary engineering surveys of projects included in 
approved programs and prepare detailed plans, specifications, and estimate of 
costs for each project. The minimum design standards used by the States gen- 
erally conform with those established by the American Association of State 
Highway Officials. The Bureau’s district offices make field inspections of the 
plans, including right-of-way acquisitions, and review of specifications and esti- 
mates usually in advance of State submission of the formal plans, specifications, 
and estimate of cost assembly. District office approval of the plans, specifica- 
tions, and estimate of cost is accompanied by authorization to the State to adver- 
tise for contractors’ bids for construction of the project. 


Contracts and construction 


The States solicit competitive bids for project construction by mailing bid 
proposals to contractors and by advertisement in newspapers and trade journals. 
The majority of the States operate under some form of prequalification procedure 
whereby a contractor’s financial and physical capabilities are evaluated before 
he can receive a bid proposal. The Bureau’s district offices attend bid openings, 
review bids received, and are authorized to concur in awards of contracts to the 
lowest bidders unless a low bid exceeds the engineering estimate by more than 
10 percent, in which event the regional office must approve the bid award. Dis- 
trict engineers execute project agreements with the States on the basis of awarded 
contract prices and other costs related to projects, such as rights-of-way utility 
relocations, and engineering by State forces. 

Construction is performed in accordance with the States’ manuals of speci- 
fications, which have been approved by the Bureau. District office engineers 
make periodic inspections as construction progresses and prepare inspection 
reports which include information concerning overruns of contract time, quality 
of construction, liquidated damages, and other pertinent data. The district 
engineer is authorized to accept completed Federal-aid projects on behalf of the 
Bureau. 


Payment of Federal share of costs 

The States are generally reimbursed for the Federal share of the estimated 
cost of completed work, on monthly progress vouchers, up to a limited percentage 
of the total estimated cost of each project. The remainder is paid at the com- 
pletion of each project when a final detailed account of costs is rendered by the 
State on a final reimbursement voucher. 

District offices perform engineering reviews and fiscal audits of final vouchers 
except that the audit of vouchers that include right-of-way and utility reloca- 
tion costs is made by regional-office personnel in those instances where district 
offices do not have audit personnel qualified to audit these types of transactions. 
The Washington office makes a final fiscal review of such vouchers, however 
this function has recently been delegated to the regional offices in the case of 
three regions; we understand that it is the intention of the Bureau ultimately 
to delegate this function to all regional offices. 


Maintenance 

Each State is required by statute to maintain, at its own expense, all Federal- 
aid roads to the satisfaction of the Federal Highway Administrator. The 
Bureau’s procedure for determining the States’ degree of compliance with their 
maintenance obligation formerly required that all completed Federal-aid roads 
be physically inspected by district-office engineers every 2 years and that detailed 
inspection reports be prepared for each road. More recently, regional engineers 
have been given latitude for establishing maintenance inspection procedures to 
fit the requirements of the individual States. Maintenance inspections are now 
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usually made in conjunction with construction inspections and detailed reports 
are ordinarily limited to those instances where unsatisfactory maintenance 
conditions are noted. The States are requested to restore to proper condition 
any road reported by the Bureau as not being satisfactorily maintained. 


FIELD OFFICES VISITED AND COMMENTS ON RIGHT-OF-WAY MATTERS 


Our audit report to the Congress on the Bureau of Public Roads, 1955 and 
1956, released April 30, 1957, was based in part on our review of the operation 
of the Federal-aid program at selected Bureau field offices, and the administra- 
tive policies and procedures under which it was carried out. Our examina- 
tions of various Bureau district offices included visits to State highway depart- 
ments where our work was limited to general discussions of Federal-aid pro- 
cedures with State highway officials, which in some States included right-of- 
way. The results of our examinations at selected Bureau field offices were the 
subject of separate reports to the Commissioner. The Bureau field locations 
visited were: 

Region 2, Hagerstown, Md. (May 1955)—District offices: Ohio, Pennsyl- 
vania, Virginia, West Virginia, District of Columbia. 

Region 6, Fort Worth, Tex. (February 1956)—District offices: Arkansas, 
Louisiana, Texas. 

Region 7, San Francisco, Calif. (January 1956)—District offices: California, 
Nevada, Oregon. 

Region 8, Portland, Oreg. (September 1955)—District offices: Montana, 
Oregon. 

Certain right-of-way matters disclosed in our examinations at the above field 
locations and reported to the Bureau, are described briefly herein. 


Arkansas 


High cost of rights-of-way.—It was the practice of the State of Arkansas to 
request the county judge, of the county concerned, to acquire right-of-way for 
the State. This was usually accomplished by the county judge appointing three 
appraisers, who were not professional appraisers but merely residents of the 
county. Frequently, the appraisals of the three county-appointed appraisers 
were identical with the amounts subsequently paid to property owners. These 
apparently were appraisals negotiated with the property owners, rather than 
independent appraisals of the property to be acquired. In a number of instances, 
there were no appraisals by the State or the county to support awards made by 
the county judges. 

Property which cannot be secured through negotiation must be acquired by 
court judgments. In Arkansas, this acquisition process required condemnation 
proceedings in a county court with the right of appeal to a circuit court. The 
circuit court trials were held before a jury or only a circuit judge. The courts 
did not accept, as expert testimony, the views of any State appraiser (hired 
or otherwise) on the theory that they were prejudiced employees of the State. 
The testimony of the three county appraisers, however, was usually accepted 
as being that of expert witnesses. Many county and circuit court awards were 
substantially in excess of the State’s appraisals. As an indication of the high 
cost of rights-of-way in Arkansas, the report of the Arkansas State Highway 
Audit Commission to the members of the general assembly of 1953 contains the 
following comment. 

From page 10 of the report: 

“On every hand among both employees and commissioners we encountered a 
strange and distressing apathy at any extravagant use of highway funds. For 
instance, it was estimated that the right-of-way needed to widen the highway 
between Alma and Van Buren would cost less than $160,000. The right-of-way 
eventually cost the State of Arkansas over $300,000. The State undertook to 
employ appraisers. One of the appraisers owned land to be acquired for the 
right-of-way. Two of the appraisers were paid between nine and ten thousand 
dollars for the appraisal of less than 120 parcels. It was admitted on the stand 
at the public hearings that if an appraised price was not sufficient to buy the 
property voluntarily, the appraisers would then increase their ‘appraisal’ and 
sign it.” 

Though the Bureau finally disallowed the entire claim for Federal participa- 
tion on the project mentioned in the above report, there was no clear Bureau 
policy as to the circumstances under which Federal participation would not be 
allowed on other projects. 
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From our discussions with Bureau and State highway department officials, 
we learned that the State had made some progress toward reducing the nwnber 
of irregularities connected with right-of-way acquisition. For example, original 
project estimates were to be supported by appraisals made by experienced em- 
ployees, and it was the State’s policy to grant priority to those projects for 
which the counties would furnish the right-of-way free of encroachments. At 
the time of our visit this latter approach had met with only minor success due 
to the limited financing available in the counties. 

The Arkansas General Assembly in 1953, probably as a direct result of the 
audit of the highway department, enacted legislation which provides the basis 
for a simple, direct, and more efficient method of acquiring property. Among 
other provisions, this legislation authorizes the State to bypass the county 
judges’ jurisdictions and permits petitions for condemnations to be made directly 
to the circuit courts. The State highway department had chosen not to use this 
available legislation. We therefore recommended that the Commissioner give 
consideration to the limitation of Federal participation in the acquisition of 
rights-of-way in the State of Arkansas until such time as the available new 
legislation is utilized to the fullest extent to prevent unnecessary costs for 
rights-of-way. 

In its comments on this recommendation the Bureau stated that its revised 
requirements issued December 31, 1956, having to do with right-of-way, provides 
methods whereby questions raised in our report may be adequately resolved. 
Several paragraphs of the Federal Highway Administrator’s letter transmitting 
the policy memorandum to the Bureau's field offices and State highway depuart- 
ments were considered pertinent to the questions raised in our report and are 
quoted as follows: 

“In the preparation of this memorandum we have had the assistance of a 
special right-of-way committee of the American Association of State Highway 
Officials and a special right-of-way committee within the Bureau. The memo- 
randum establishes a workable procedure for the acquisition of rights-of-way 
when Federal funds are to participate in the costs thereof. It is felt that the 
policies and procedures prescribed by this memorandum are the minimum stand- 
ards that each State highway department should have for its right-of-way divi- 
sion, and are to be followed where Federal funds are involved. 

“One of the changes from former procedure is that the States shall submit 
to the Administrator a detailed outline of their present practices and procedures 
for the acquisition of rights-of-way in order that he may determine that Federal 
funds will be adequately protected by the acquisition procedures of the State. 

“The new memorandum requires that appraisals of each tract shall be inade 
by well-qualific ppraisers, prior to negotiation, and that where a settlement 
is made in an amount substantially in excess of such appraisals, the file contain 
written justification for such settlement. It also requires that the appraisal 
and negotiation functions of the State right-of-way division shall be separated, 
unless advance approval has been secured.” 

Inadequacy of audit of right-of-icay costs.—We reported that an adequate audit 
of right-of-way claims requires an effective review of the State’s procedures and 
a thorough examination of the supporting documents. Much of this audit work 
should be accomplished well in advance of the final voucher submission and 
should require periodic visits to the State highway department. This work 
could most readily be performed by the Bureau’s district office auditors. We 
pointed out that the audit of right-of-way claims in region 6 was being per- 
formed by the regional office, which makes more difficult the necessary close 
study of the State’s right-of-way procedures. Prior to December 1954, this 
function was the responsibility of various district office employees who ap- 
parently were not adequately qualified in right-of-way matters to properly 
evaluate such claims. Our cursory examination of paid Arkansas right-of-way 
claims revealed that claims passed by these auditors were not supported by 
appraisals and therefore did not comply with the Bureau's requirements for 
Federal participation. More recently, the regional office had disallowed, or 
cited for disallowance, a number of claims submitted by Arknasas, but we were 
unable to determine the overall policy with respect to all right-of-way claims 
in that State. 
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We recommended that the regional engineer assign qualified auditors to the 
district offices in those States which claim rights-of-way as a Federal participating 
item. We recommended also that the Bureau’s Washington office amplify the 
policy and standards to be followed by field offices in determining when Federal 
participation in rights-of-way should be allowed where condemnation proceedings 
are involved. We suggested that consideration might well be given to a reaudit, 
by qualified auditors, of some of the claims that had been previously passed. 

The Bureau commented that its revised requirements amplify the policies and 
standards to be followed by the field oftices. The question of auditors assigned 
to the district offices had been a source of concern to the Bureau for some 
time. It further stated that efforts were being continued to secure auditors 
at the grade approved by the Civil Service Commission for such duties and 
subsequent to our visit had assigned a qualified right-of-way appraiser to the 
Arkansas district whose duties in connection with right-of-way matters include 
a continuing review of the State’s procedures and methods. 

Louisiana 


Delays in construction caused by failure to acquire rights-of-way—Review of 
the State’s construction procedures disclosed that many projects had been let 
to contract before the State had acquired or cleared of obstructions, all the 
necessary rights-of-way. Asa result, there had been delays in starting construc- 
tion or authority had been granted by the State for contractors to start con- 
struction only of sections of a project. 

Under the procedures prescribed for secondary road plan projects, the States 
are permitted to award contracts and proceed with construction without Bureau 
approval. For all other Federal-aid construction projects, however, the district 
engineer’s concurrenc¢e in the award of contracts is mandatory and his approval 
is based on a certification by the State that all rights-of-way have been cleared. 

The State’s practice of awarding contracts without the assurance that full- 
scale construction can be started undoubtedly creates some additional expenses 
to the contractor, because he cannot fully utilize his personnel and equipment. 
We recommended that the the Commissioner require each State to certify that 
contracts for secondary road plan projects will not be awarded until such time 
as all property has been obtained that is necessary for completion of a project. 
We recommended also that the Bureau’s Louisiana district office make such 
selective ‘progress inspections as will determine whether the State has been 
clearing obstructions from rights-of-way. 

The Bureau informed us that the chief engineer of the Louisiana Highway 
Department advised the Bureau’s district engineer that contracts on Federal- 
aid secondary projects would not be awarded prior to right-of-way acquisition. 
In addition, the Bureau stated that a later submission of a secondary road 
plan in region 6 included a statement to the effect that right-of-way clear of 
obstructions will be provided prior to award of contract, although the Bureau 
does not consider that every detail construction Operation need be specifically 
set forth in a secondary road plan. The Bureau believes that there are many 
other items of operating procedure which contemplate observance of good busi- 
ness practices which might be required to be included in the plan, but it is quite 
obvious that all situations cannot be detailed. They agree that as a general 
rule the State should not proceed with construction until all rights-of-way 
are acquired, but there can be situations where it is in the interest of the job 
to proceed. 

Inadequate documentation of appraisals.—Our examination of right-of-way 
records for a Louisiana project disclosed certain inadequacies in the supporting 
documentation. Although the final voucher for the project had been submitted 
for payment by the State, the claim was still under consideration by the Bureau 
at the date of our visit. 

Most of the original appraisals and final negotiations for the parcels necessary 
for the project were accomplished by an employee of the State highway depart- 
ment who had retired. The only evidence supporting the appraisals for the 
parcels was a small penciled notebook of the employee, which we considered to 
be inadequate documentation of appraisals, for about $250,000 of claimed right- 
of-way reimbursements. The Bureau agreed that satisfactory reappraisals could 
not be made after completion of the project. 
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The Bureau’s policy memorandum, then in effect, required that right-of-way 
acquisition records be fully documented with supporting data to justify the 
amount paid for each parcel. .We were informed by State officials that the State 
had prior experience with acquisitions of rights-of-way under Bureau regula- 
tions and was completely familiar with the type of documentation that was 
necessary to adequately support amounts paid. 

We recommended that the costs of those parcels which could not be justified 
by bona fide appraisals made prior to the date of acquisition by the State 
should be excluded by the Bureau from Federal participation. We suggested 
that appraisals made subsequent to the date of acquisition of the parcels should 
not be accepted as objective measures of the value of the land before it was 
acquired and disturbed by construction of the highway. 

The Bureau stated that its new policy and procedure memorandum covering 
right-of-way is quite specific as to the support required for Federal participation 
and that claimes for rights-of-way under the terms of the former policy mem- 
orandum had to be adequately supported. It noted that the project cited in 
our report had not been audited by the Bureau and therefore it was not in a 
position to comment. The Bureau believed, however, that our recommendation 
for exclusion of costs of parcels which cannot be justified by bona fide appraisals 
was too stringent and that there must be value in all acquisitions even though 
not supported by appraisals. It further stated that while the new memorandum 
provides for the suspension of Federal participation where the practices of 
the State are inadequate, it is expected that the settlement of claims made 
before that policy was announced will be on the basis of equity and judgment 
where there is an absence of pertinent supporting data. 

The final voucher for this project is presently being reviewed at the Bureau’s 
Washington office. The Bureau's field auditor has cited for deduction from the 
voucher about $55,000 of the State’s claim for reimbursement of rights-of-way 
and the State highway department has advised the Bureau that it will not 
challenge that deduction. 


Montana 


The Bureau’s policy memorandum in effect at the time of our visit provided 
that, in the acquisition of right-of-way by the States, independent appraisals 
of each parcel of land to be acquired should preferably be made by at least two 
appraisers. We noted that appraisals were usually made by only one appraiser 
who was also responsible for negotiation of the purchase of right-of-way. 
We recommended that the State be requested to consider using two right-of-way 
appraisers, working independently of each other, whenever parcels of land 
of substantial cost are to be acquired in connection with a Federal-aid project. 

The Bureau advised us that a comprehensive study and analysis of proce- 
dures followed in the acquisition of highway rights-of-way in all the separate 
States was then underway. An end result of the study would, among other 
things, be the development and issuance of a policy statement on right-of-way 
matters (issued December 31, 1956). Minimum appraisal requirements would 
be established and it believed this action was preferable to entering into negotia- 
tions with a single State. 
West Virginia 

At the Bureau’s West Virginia district office we reviewed right-of-way ac- 
quisition in connection with two Federal-aid projects which had been completed 
some time prior to our visit but for which no final voucher had been submitted 
by the State. We reported in a letter to the Bureau dated August 15, 1955, that 
may of the parcels of right-of-way included by the State for Federal participa- 
tion on one of the projects, were acquired prior to the date of approval of the 
program which included the project. We suggested that the costs of these par- 
cels should be excluded from Federal participation. A further questionable as- 
pect of this project was that after Bureau program approval of it as a controlled 
aceess road, the State renegotiated with the property owners for the restriction 
of their access to the new road. Since the road to be constructed was on a 
new location where right of access had not previously existed, we questioned 
the eligibility of the additional costs for Federal participation. The State 
right-of-way agent and a Bureau auditor indicated general agreement with 
our position. 
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The Bureau commented that a comprehensive right-of-way audit develops, on 
each parcel acquired, the date that title actually passes to the State. Where this 
occurs prior to the date of program approval, audit exception and appropriate 
action thereon is accomplished in conformance with regulations. The project 
cited was not originally planned as a limited-access job and this fact was a con- 
sideration in the negotiations for right-of-way agreements, options, and deeds 
first obtained. After the project was advertised, a change in plans converted it 
to a controlled-access job and the State negotiated for deeds which would 
specifically convey the right to control access to the highway. Since the project 
is on new or virgin location, there exists a question of whether the interests 
initially acquired included an enforcible right to control access. The Bureau 
believed this could only be answered by citation to appropriate statutes or 
court decisions or by an opinion of legal authorities, such as, the attorney 
general of the State. Inasmuch as reimbursement with Federal-aid highway 
funds is dependent upon a State establishing a legal obligation to incur the 
expenses claimed, it follows that, if the costs incident to the renegotiations are 
claimed, payments from Federal-aid highway funds would require such citations 
or opinions as a part of the supporting record. The final voucher covering the 
costs of this project has still not been paid according to the Bureau’s records. 
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